INTRODUCTION
The Freedom of Information Act 1 (FOIA) was passed by Congress in 1966 as a reaction to the Public Information section of the Administrative Procedure Act, 2 which had become more of an agency withholding statute than a disclosure statute. ' The purpose of the FOIA is to make available to any person upon request substantially all the information in the hands of government agencies. 4 Agency officials can refuse disclosure only when the information requested is specifically exempt under one or more of the nine statutory exemptions, 5 and the burden is on the agency to justify its withholding in a de novo judicial review of the agency decision. 6 1. 5 U.S.C. § 552 (1970) , as amended, Pub. L. No. 93-502 (Nov. 21, 1974) . Several important amendments enacted on November 21, 1974, became effective on February 19, 1975 . Most of the changes made thereby are procedural and thus will have little effect on the substantive case law developed during 1974 and prior years. Those amendments that do make substantive changes are discussed in appropriate footnotes. References to the procedural changes are also made whenever they can be profitably included in the discussion of a 1974 development. For a discussion of the action governmental agencies must take in order to comply with the 1975 amendments, see Office of the Attorney General, Memorandum: Preliminary Guidance Concerning the 1974 Freedom of Information Act Amendments, Dec. 11, 1974. 2. Ch. 324, § 3, 60 Stat. 237, 238 (1946 sometimes conflicting legislative history, 8 combined with agency reluctance to release information, have thrust the burden of interpreting the Act upon the courts.
The public's increasing awareness of the FOIA, combined with steadfast recalcitrance on the part of federal agencies to release requested information, sustained the heavy volume of FOIA litigation in 1974. Four of the Act's nine exemptions received judicial scrutiny during 1974 as the courts struggled to define the terms "specifically exempt" for purposes of the statutory exemption; "confidential" under the financial and commercial information exemption, "unwarranted invasion" under the personnel and medical files exemption, and "law enforcement purposes" under the investigatory files exemption. Also of significance were the Supreme Court's consideration of the equitable powers available to an FOIA court and the possible emergence of a right in third parties to assert the Act's exemptions to prevent agencies from disclosing information. Probably the most far-reaching recent development was the enactment of amendments to the FOIA which will insure 'greater cooperation and speed in the agencies' response to requests for information. This Note critically describes these developments in the context of the Act's judicial and legislative history and attempts to assess their impact on the FOIA's underlying policy favoring the disclosure of information in the hands of federal agencies.
POWER OF THE COURTS UNDER =HE FOIA
Although the majority of the 1974 FOIA litigation again dealt with the delineation of one or more of the nine exemptions of the Act, the issue of the availability of traditional equity powers to courts enforcing the Act also received attention and was the subject of the second United States Supreme Court decision construing the FOIA. 9 Litigation in this area has primarily involved two separate issues. A major controversy involving the power of the courts under the FOIA has been Car. L. REV. 761, 762, 802-12 (1967) . See also Katz, The Games Bureaucrats Play: Hide and Seek Under the Freedom of Information Act, 48 TExAs L. REv. 1261 REv. , 1262 frained from announcing a general rule concerning the enjoining of other administrative proceedings because of the sui generis nature of the Renegotiation Act process. 15 Before the Supreme Court, the Board argued that since the FOIA (1) expressly authorizes a district court to compel disclosure of information improperly withheld, (2) places the burden on the agency to sustain its withholding, and (3) directs that FOIA suits shall take precedence over others, 1 6 Congress intended these provisions to "constitute the exclusive method for enforcing the disclosure requirements . . . and that any implication of other injunctive power, . . . would be inconsistent with the statutory language."' 7 The contractors, on the other hand, argued that although the FOIA does not expressly grant district courts the power to enjoin administrative proceedings, such power is implied in the court's inherent capacity to provide appropriate equitable relief. 1 8 Justice Blackmun, writing for the majority, 1 9 seemtiation Board had refused to disclose information requested by contractors during the renegotiation of their contracts. Bannercraft Clothing Co. v. Renegotiation Bd., 466 F.2d 345, 348 (D.C. Cir. 1972) , rev'd on other grounds, 415 U.S. 1 (1974) . Basically, the documents requested would reveal "the strength or weakness of the Board's case against the contractors and the facts or assumptions on which the Board relie [d] in assessing liability." 415 U.S. at 29 (Douglas, J., dissenting). Upon refusal by the Board to disclose the information, each contractor filed an FOIA suit in which the district courts enjoined further renegotiation pending a decision on the merits of the FOIA claim. The court of appeals affirmed, holding both that the district courts possessed jurisdiction under the FOIA to enjoin currently ongoing administrative proceedings before the Board as well as to order production of the appropriate documents and that in renegotiation proceedings the doctrine of exhaustion of administrative remedies did not bar such relief. 466 F.2d at 354-55.
The circuit court reasoned that since exclusive jurisdiction to enforce the FOIA was granted to federal district courts, there could be no proper grounds for asserting that the availability of a legal remedy or the need to respect administrative jurisdiction required such exhaustion. Id. at 360. The Supreme Court did not expressly disagree with the circuit court's general discussion of the exhaustion doctrine, but did determine that exhaustion was inapplicable under the Renegotiation Act. 415 U.S. at 20. See note 23 infra.
Bannercraft was cited in another 1974 FOIA case for the proposition "that as a general matter persons requesting information should exhaust administrative remedies prior to seeking judicial review." Diapulse Corp. of America v. FDA, 500 F.2d 75, 77 (2d Cir. 1974) . But see § 1(c) , amending 5 U.S.C. § 552(a) (1970) . For a discussion of section 1(c), see note 23 infra.
15. 415 U.S. at 20. See note 23 infra. 16. 5 U.S.C. § 552(a)(3) (Supp. II, 1972) , as amended, , § (1)(a) .
17. 415 U.S. at 17 (emphasis in original). 18. Id. 19. Joining Justice Blackmun in the majority opinion were Chief Justice Burger and Justices Brennan, White, and Rehnquist. Justice Douglas filed a dissenting opinion in which Justices Stewart, Marshall, and Powell joined, Vol. 1975:416] ingly agreed with the argument advanced by the contractors since he concluded that " [w] ith the express vesting of equitable jurisdiction in the district court by § 552(a), there is little to suggest, despite the Act's primary purpose, that Congress sought to limit the inherent powers of an equity court. 2°D espite its recognition of a district court's equitable jurisdiction under the FOIA, the Supreme Court reversed the granting of the injunctions, holding that the special nature of the renegotiation process 2 20. 415 U.S. at 20 (dictum). In an earlier passage of the opinion, the Court referred to the "Act's primary purpose" as being "'to enable the public to have sufficient information in order to be able, through the electoral process, to make intelligent, informed choices with respect to the nature, scope, and procedure of federal governmental activities.'" Id. at 17, quoting Frankel v. SEC, 460 F.2d 813, 816 (2d Cir.) , cert. denied, 409 U.S. 889 (1972) .
The Court's conclusion that the FOIA did not limit the inherent powers of an equity court immediately followed the Court's justification:
The broad language of the FOIA, with its obvious emphasis on disclosure and with its exemptions carefully delineated as exceptions; the truism that Congress knows how to deprive a court of broad equitable power when it chooses so to do.. .; and the fact that the Act, to a definite degree, makes the district courts the enforcement arm of the statute, 5 U.S.C. § 552(a) (3), persuade us that . . .
[the] principle of a statutorily prescribed special and exclusive remedy is not applicable to FOIA cases. Id. at 19-20 (citations omitted). The Bannercraft dictum that the FOIA does not in most circumstances limit the equitable powers of a court lends support to the unusual remedy decreed by the court in Levine v. United States, 34 A. L.2D 633 (S.D. Fla., Mar. 2, 1974) , where documents ultimately found by the court to be non-exempt were destroyed by the government while the FOIA suit was in progress. The court rejected the District Director's argument that destruction of the documents had mooted the FOIA disclosure issue and, after finding the material non-exempt under the FOIA, ordered that the declaration forms be reconstructed as far as possible from the case reports filed by the agents themselves which would otherwise be exempt as investigatory files compiled for law enforcement purposes. Id. at 642. To do otherwise would "set a precedent for allowing the destruction of documents sought under the Act without taking the steps necessary to correct the ultimate effect of such destruction [which] would have a devastating effect on the viability of the Act." Id.
In Washington Research Project Inc. v. HEW, 504 F.2d 238 (D.C. Cir. 1974) , the circuit court interpreted Bannercraft as supporting broad equitable powers under the FOIA but ruled that the district court had inappropriately exercised these powers in ordering HEW to amend its regulations to comply with the court's decision that research protocols and proposed grant applications be made available to the public. Id. at 252-53. There was no warrant in the record for anticipating that HEW "would not proceed in good faith to incorporate the substance of a final court decision into its rules and practices." Id. at 253.
21. Before adoption of the FOIA, the Court had consistently held that the design of the Renegotiation Act required expeditious proceedings free from interruption for judicial review by injunction prior to the exhaustion of the administrative process. 415 U.S. at 20; see Lichter v. United States, 334 U.S. 742, 789-93 (1948) Corp., 327 U.S. 540 (1946) (statutory grounds) . The Court characterized renegotiation as a "bargaining process" in which each party attempts to assert his own strength and exploit the weaknesses of his [Vol. 1975:416 precluded a court from the exercise of this traditional equity power. 2 " By restricting its prohibition on stays of the administrative process under the FOIA to renegotiation cases and by indicating by way of dictum that the FOIA did not restrict the range of powers available to an equity court, Bannercraft suggests that, in a proper case, an FOIA court may enjoin other ongoing administrative proceedings. 23 opponent's position. 415 U.S. at 21-22. The uncertainty inherent in any type of bargaining (the Court compared it to playing a hand of poker, 415 U.S. at 25) was intentionally made a part of the renegotiation process by Congress. The calculated risk taken by a contractor who does not settle early in the negotiations is that he may eventually have to pay more. The Court, however, did not think the risk was overbearing, "for it is counterbalanced by the profound interest of the public in the recapture of excessive profits that may flow to the contractor under its government contracts." Id. The Court could find nothing in the adoption of the FOIA indicating "that Congress wished to change the Renegotiation Act's purposeful design of negotiation without interruption for judicial review." Id. at 22.
22. We find it unnecessary, however, to decide in these cases, whether, or under what circumstances, it would be proper for the District Court to exercise jurisdiction to enjoin agency action pending the resolution of an asserted FOIA claim. We hold only that in a renegotiation case the contractor is obliged to pursue its administrative remedy and, when it fails to do so, may not attain its ends through the route of judicial interference. The nature of the renegotiation process mandates this result, and, were it otherwise, the effect would be that renegotiation, and its aims, would be supplanted and defeated by an FOIA suit. 415 U.S. at 20. 23. The circumstances in which a district court could enjoin an ongoing administrative proceeding would presumably be those outlined in the circuit court's opinion: (1) where there is a threat of irreparable injury to substantive rights; (2) where no adequate remedy at law is available through statutory modes of relief; and (3) where the intervention would not be in derogation of the agency's jurisdiction. Bannercraft Clothing Co. v. Renegotiation Bd., 466 F.2d 345, 355-60 (D.C. Cir. 1972) , rev'd on other grounds, 415 U.S. 1 (1974) .
These requirements set down by the circuit court for the exercise of equitable jurisdiction to enjoin ongoing administrative proceedings were relied upon by a district court in 1974 to deny plaintiff's request that FTC proceedings against it be enjoined pending release of certain records requested from the agency under the FOIA. In Control Data Corp. v. FTC, No. 4-74-Civil 25 (D. Minn., Mar. 4, 1974) , the court held that even reading the Supreme Court's Bannercraft opinion so as to permit federal courts to enjoin ongoing administrative proceedings other than renegotiations, Control Data had not alleged facts showing a sufficient threat of "irreparable injury" to bring it within the guidelines established by the circuit court's Bannercraft opinion for the exercise of that equitable power. Id. at 7. The burdens alleged by Control Data included: inability to locate key witnesses to rebut the FTC charges; fading memories of those witnesses they did locate; costs of their defense in the agency proceedings; and unfavorable publicity generated by the FTC charges. Id. The court found these burdens to be no more than those normally incident to any vindication of a right through legal channels, not "extraordinary circumstances" justifying a stay of the administrative proceedings. Id. at 8. See also Lenon v. Richardson, 378 F. Supp. 39 (S.D.N.Y. 1974 ) (agency proceeding not enjoined since no irreparable injury likely).
The Control Data court did, however, retain jurisdiction over the FOIA claim and ordered the FTC to submit the requested documents to the court within ten days for an in camera examination so it could determine whether the information was exempt. No. 4-74-Civil 25, at 9. Since further action in the administrative proceedings was not Vol. 1975:416] That dictum in Bannercraft has been adopted by two subsequent 1974 cases to overcome the government's argument that a district court has limited jurisdiction in an FOIA case and may only grant injunctive relief. In Consumers Union of United States, Inc. v. Saxbe 2 4 the district court ruled that the FOIA did not limit it to granting injunctive relief 25 and that it had jurisdiction to grant declaratory relief that Consumers Union was entitled as a matter of right to disclosure of certain documents 26 in the possession of the Antitrust Division of the Justice Department even though the Attorney General had, as a matter of discretion, released the documents after commencement of the FOIA scheduled until later in the year, Control Data, assuming the court found the records not exempt from disclosure, essentially gained its objective of acquiring the records for its defense of the FTC charges. Control Data's FOIA request had been rejected by the FTC and there was no provision for an agency review of that decision, thus freeing Control Data to seek relief in the district court. Once an FOIA suit is filed in a district court, it is given precedence over all but the most important matters, 5 U.S.C. § 552(a) (3) (Supp. II, 1972) , as amended, Pub. L. No. 93-502, § (1)(b)(1) , and relief is usually rapid, as Control Data illustrates. In many instances, however, an elaborate or slow-working appeal process within an agency and the requirement that administrative remedies be exhausted before resort to the courts is permitted combine to prevent a party from qualifying for the expedited procedure of the federal courts. In part to solve this problem, Congress included in the 1975 FOIA amendments a ten-day limit within which an agency must respond to a request for records and a twenty-day limit for a response to an appeal from the agency's initial decision. A person shall be deemed to have exhausted his administrative remedies on his FOIA request if these time limits are not met. § 1(c) , amending 5 U.S.C. § 552(a) (1970) . Permitting a party earlier access to the federal courts for a determination of his FOIA claim will both reduce the pressure on courts to enjoin ongoing administrative proceedings and reduce the incentive for agency recalcitrance in responding to an FOIA claim. See note 11 supra and cases cited therein.
Unlike the circuit court, the Supreme Court in Bannercraft considered the entire multi-tier structure of the renegotiation process, see note 13 supra, as constituting the administrative remedy requiring exhaustion before judicial intervention would be sanctioned. It stated that the de novo proceeding in the Court of Claims, where the usual rights of discovery are available, "is the judicial remedy at law provided by the Renegotiation Act and is adequate protection against injury." 415 U.S. at 23. But see id. at 30-33 (Douglas, J., dissenting). Presumably resort to the FOIA would be permissible in a collateral proceeding during the renegotiation stages and would also be available in conjunction with discovery at the Court of Claims level. Bannercraft Clothing Co. v. Renegotiation Bd., 466 F.2d 345, 355-60 (D.C. Cir. 1972 ceedings not inconsistent with Bannercraft, must have applied similar reasoning. Packer involved a request for audits of states seeking grants from the Law Enforcement Assistance Administration, which at the time had a policy of releasing such information no sooner than 150 days after submission to it by the receiving states. While the FOIA suit was in progress, plaintiff was given all the material she sought, and the government's subsequent motion for summary judgment was granted. 30 Although the district court found that the case was not mootthere existed a case or controversy on the issue of prompt disclosure 8 ' -it ruled its jurisdiction was limited to granting injunctive relief to compel disclosure which, since the documents were already released, it could no longer grant. However, the remand order by the circuit Aug. 13, 1974) , where, although recognizing its power to do so, the court refused to grant a declaratory judgment that certain records were not exempt under the FOIA after the agency had released them during the FOIA action. The court could find no reason to suspect that the agency would refuse to release similar records upon request in the future, nor did the agency have a history of refusing FOIA requests and then "mooting-out" the issue by releasing the information before a court could rule on its exempt status. Id. at 581. Under these circumstances, the court concluded no useful purpose could be served by granting the declaratory relief and declined to exercise its discretion. Id.
28. 34 AD. L.2D at 995. The court applied the "capable of repetition, yet evading review" exception to the mootness doctrine. See Defunis v. Odegaard, 416 U.S. 312 (1974) ; Roe v. Wade, 410 U.S. 113, 125 (1973) ; Southern Pac. Terminal Co. v. ICC, 219 U.S. 498, 515 (1911) . Consumers Union was faced with the problem of prompt disclosure to make effective use of the information to alert the consuming public to the possible anti-competitive effects of proposed mergers so they could exert political or economic pressure to defeat the merger. Warning the public of possible anti-competitive effects of a completed merger would not permit the public to influence the merger decision itself. [Vol. 1975:416 court suggests that an FOIA court's jurisdiction is not so limited. 2
Equitable Discretion to Refuse to Order Disclosure of Non-exempt Information
However broadly one wishes to read the Bannercraft suggestion that a court is not restricted in the use of its traditional equity powers so as to support the acquisition of jurisdiction to hear an FOIA suit, the dictum should not be stretched to imply that once jurisdiction is established a court has equitable discretion to refuse to compel disclosure of non-exempt information. Bannercraft itself was only concerned with whether a court could enjoin an administrative proceeding pending a determination of the merits of an FOIA suit-the merits were not before the Court, 33 and it drew no inference concerning the power of a court with respect to discretionary nondisclosure. 4 Those courts that indicate equitable discretion to refuse to compel disclosure of non-exempt information does exist 35 rely primarily upon that part of the FOIA which provides: "On complaint, the district court * . . has jurisdiction to enjoin the agency from withholding agency records and to order the production of any agency records improperly withheld from the complainant." 3 6 Further support for this position 32. Id. 33. 415 U.S. at 26. 34. However, the Court did recognize that the "broad language of the FOIA" had an "obvious emphasis on disclosure" with "its exemptions carefully delineated as exceptions," id. at 19, and that the disclosure provision in section 552(a) "covers virtually all information not specifically exempted by § 552(b)," id. at 12. See also Sears v. Gottschalk, 502 F.2d 122, 128 & n.13 (4th Cir.) ) (emphasis added). Professor Davis is the harbinger to those courts which interpret this language as authorizing the use of equitable discretion to limit the reach of the Act's mandatory disclosure provisions. K. DAVIs § 3A.6 (Supp. 1970) . Professor Davis thinks the word "enjoin" is enough to invoke the traditions of equity since "an equity court by its intrinsic nature has a discretionary power to refuse to participate in bringing about results that are inconsistent with sound equitable practice." Id. at 123. He suggests that any court that has jurisdiction to enforce the FOIA also has jurisdiction to refuse to enforce it whenever equity traditions so require. Id. at 124.
is found in the House Report accompanying the FOIA. r On the other hand, courts refusing to find such equitable discretion 8 also rely upon the express language of the statute 9 as well as its legislative history. 4 " They conclude that in enacting the FOIA Congress itself has already weighed the merits of disclosure and has found secrecy appropriate only in the nine specifically exempt categories. According to this view, a court's equity powers should not be used to create new exemptions for otherwise non-exempt material. 1 The failure of the Supreme Court in Bannercraft to address the issue of equitable discretion to withhold non-exempt information appears to have created additional uncertainty among the lower courts. 39. Such courts generally rely upon that part of the FOIA which provides: "This section does not authorize withholding of information or limit the availability of records to the public, except as specifically stated in this section." 5 U.S.C. § 552(c) (1970) (emphasis added). Congress probably intended the words "except as specifically stated" to prevent courts from creating new exemptions rather than to restrict the breadth of the exemptions listed in section 552(b). See EPA v. Mink, 410 U.S. 73, 79 (1973) (exemptions are made "exclusive" by subsection (c)); accord, Wellman Indus., Inc. v. NLRB, 490 F.2d 427 (4th Cir.), cert. denied, 95 S. Ct. 61 (1974) .
40. Senate Report 813 provides in part: It is the purpose of the present bill to eliminate such phrases [as "requiring secrecy," "in the public interest," or "required for good cause to be held confidential," and] to establish a general philosophy of full agency disclosure unless information is exempted under clearly delineated statutory language It is essential that agency personnel, and the courts as well, be given definitive guidelines in setting information policies. Standards such as "for good cause" are certainly not sufficient. SuN. RE,. No. 813, at 3. One commentator concluded that the conflict in the language of the Act and in the legislative history, compare note 37 and text accompanying note 36 with notes 39 and 40, must be resolved in favor of preserving the equitable discretion of the district courts. Note, The Freedom of Information Act: A Seven-Year Assessment, 74 COLUM. L. REv. 897, 914 (1974) . This approach, however, fails to adequately consider the consequences that may result from the general recognition of judicial equitable discretion. See notes 51-54 infra and accompanying text.
41. For a general discussion of non-FOIA cases interpreting injunctive provisions similar to section 552(a)(3) in the context of equitable discretion and arriving at conflicting conclusions, see Note, supra note 40, at 915-18. 42. The Fourth Circuit reaffirmed its opposition to equitable discretion in Wellman Vol. 1975:416] 4:26 [Vol. 1975:416 the policy of the Act. The FOIA was enacted to correct the deficiencies of its predecessor statute 52 whose vague wording was interpreted to permit agencies discretion in the initial determination of what information to disclose. 3 Permitting courts to exercise discretion in the disclosure process would defeat the attempt by Congress to provide clear standards for making information available to the public. Even though the discretion would no longer be in the agencies but rather in the courts, the agencies would be encouraged to refuse disclosure and argue the equitable merits of their position before the courts. The. result would be frequent litigation over those concepts which the FOIA was enacted to eliminate from the disclosure decision: whether disclosure is "in the public interest", whether the requesting party is "properly and directly concerned", and whether "good cause" exists for denying disclosure. 5 4 Rejecting equitable discretion in the courts to deny disclosure of non-exempt information, on the other hand, would foster the attempt by Congress to bring clarity to the disclosure process.
Rather than resulting in perennial uncertainty as to the result in any particular case and thus fostering even more unnecessary litigation, the courts' recognition of the exclusivity of the statutory exemptions will, after a period of definition, provide clear guidelines for the agencies' use in all cases.
THe EXEMPTIONS: COMPULSORY OR PERMISSIVE?
Must an agency refuse to disclose information that is within one or more of the exemptions of the FOIA? May a party which an exemption is designed to protect properly invoke that exemption when disclosure is threatened? Most FOIA litigation has involved a determination of whether information being sought by a private person and withheld by a government agency was legitimately exempted from compulsory disclosure by one of the Act's nine exemptions.
5 " The issue of whether an agency could release exempt information has been raised infrequently because agencies have tended to withhold information unless compelled by a court to release it. 
Vol. 1975:416]
DUKE LAW JOURNAL [Vol. 1975:416 ever, the issue of whether the exemptions may be used to prevent disclosure was considered by several courts. There the court granted a permanent injunction enjoining HUD from disclosing information "confidential by its very nature," id. at 213, but not otherwise identified by the court, to a third party upon complaint by Charles River Park "A", Inc., which had submitted the information to the agency. The government made the argument that agencies were "free to disclose or to withhold records which are within the scope of the exemptions, unless otherwise restricted by different statutes," id., while Charles River Park "A", Inc. argued that the exemptions were intended to prohibit disclosure. In a thoroughly unsatisfactory decision, the court rejected both of these arguments, saying that the FOIA simply did not apply, id., and it granted the injunction on the basis of section 1905 of Title eighteen, United States Code, 18 U.S. C. § 1905 (1970) , which prohibits the disclosure of confidential information not otherwise permitted by law. The finding of confidentiality was based upon an "implied understanding" between the corporation and H'UD. 360 F. Supp. at 213. Without more, an implied promise of confidentiality has been rejected as creating a duty to withhold information under the FOIA in a majority of cases addressing the issue. See cases cited in FOIA Comment 265 n.84. The court also indicated that it could order the information withheld under its equity powers to prevent an abuse of agency discretion. 360 F. Supp. at 213. This view has also been rejected by the better authority under the FOIA. See notes 33-54 supra and accompanying text. § 60-1.7 (1974) , and the Affirmative Action Program (AAP), id. § 60-1.40. The purpose of these reports is the "promotion and insuring of equal opportunities for all persons, without regard to race, color, religion, sex, or national origin, employed or seeking employment with Government contractors Id. § 60-1.1. 60. 5 U.S.C. § 552(b) (4) (1970) . See notes 110-125 infra and accompanying text. In Westinghouse, the corporation also asserted that the-reports were exempt from dis-that material which the courts found to be within the exemption, 6 ' both courts rejected the government's arguments that the FOIA exemptions were neither mandatory nor available to private parties in opposing disclosure. 6 The court in Westinghouse found support for its position in the congressional reports, 6 C. 1974) , the court held that EEO-I's and AAP's were obtained by the Office of Federal Contract Compliance pursuant to Executive Order 11246 and not pursuant to section 709(e), indicating that Executive Order 11246 was independent of Title VII. The government, although willing to disclose the documents, had offered Sears an opportunity to review them and point out which portions were exempt from mandatory disclosure under the FOIA. Id. at 4. Sears claimed they were wholly exempt under the statutory, 5 U.S.C. § 552(b) (3) (1970), and investigatory files exemptions, id. § 552 (b) (7), as amended, § 2(b) , and sought an injunction restraining the government from disclosing any of the information. At the hearing Sears also argued that the commercial or financial information exemption, id. § 552(b) (4), or the personal privacy exemption, id. § 552(b) (6), applied. The district court found neither the statutory nor the investigatory files exemption applicable but stayed disposition on the other claimed exemptions to allow Sears an opportunity to specify for the government which sections of the documents were protected by them. 384 F. Supp. at 1000. The circuit court dissolved the stay and ordered the release of all the information sought which Sears had not specified as exempt under exemptions four and six. No. 74-1946, at 5 . Although the court did not expressly so sfate, it is apparent from the disposition of the case that it, too, was of the opinion that a person submitting information to the government can invoke the FOIA exemptions to enforce nondisclosure of exempt material.
61. The courts concluded that release of the information in the reports would enable a competitor to deduce labor costs, profit margin, and vulnerability to price change and to obtain a forewarning on new products and process changes. 34 AD. L.2n at 1078; 35 AD. L.2D at 791. One of the purposes of the commercial or financial information exemption is to protect an individual's competitive position.
62 [Vol. 1975:416 States Steel treat the issue, there is authority supporting the position that the exemptions are solely permissive and only identify qualifying information which an agency may withhold from compelled disclosure. Professor Davis has maintained since the inception of the FOIA that it contains no provision forbidding disclosure, 64 65. No. 73-2165 (4th Cir., Dec. 27, 1974 . 66. Id. at 11. In Moore-McCormack, the Department of Labor attempted to withhold under the intra-agency memorandum and investigatory files exemptions a portion of an accident report it claimed contained the investigating officer's conclusion about the cause of the accident. The court made its gratuitous statements concerning the permissive nature of the exemptions after finding that these exemptions were unavailable to protect the paragraph in question. 67. HousE COMM. ON GOVERNMENT OPERATIONS, supra note 3, at 7. There is no provision in the recent amendments to the FOIA for agency consultation with persons submitting information before such information may be released. Indeed, the requirement that agencies make their initial determination on disclosure within ten days after receipt of a third party's request for the release of information, § (1) (c) (6) (A) (i) , amending 5 U.S.C. § 552(a) (1970), indicates that Congress was concerned only with whether an agency would assert an exemption and not with whether an agency would voluntarily release otherwise protected information.
68. Without the gloss of legislative history or judicial interpretation, the FOIA states simply that certain types of records shall be made available to the public by publication,tion in the hands of the government, a goal that provided the impetus for its enactment.
One cannot, however, review the hearings and committee reports accompanying the FOIA without recognizing that Congress was also deeply concerned with protecting an individual's right of privacy and thus designed some of the exemptions to accommodate what it perceived to be legitimate private as well as governmental interests. 9 Tests devised by courts interpreting the exemptions dealing with privately submitted material to determine whether certain information can be withheld under those exemptions have incorporated this desire to protect legitimate private interests, 70 probably with the expectation that an agency will respect such interests and assert the exemption for their protection. The fact remains, however, that Congress has not provided clear guidance for the agencies or the courts in the administration of the FOIA when an agency releases, or is willing to release, information that would otherwise be exempt. Pending a clarification of congressional intent, it would seem, absent an objection from a party submitting the information, that the language of the FOIA does not compel an agency to withhold any information. However, when a party who has submitted information does object to its disclosure, the court should look to the specific exemption invoked to determine whether that exemption has as one of its purposes the protection of a private party's interest. 71 Where the exemption was intended to protect the asserted 69 70. The non-governmental interests sought to be protected by the commercial or financial information exemption, 5 U.S.C. § 552(b)(4) (1970) , are discussed in notes 118-20 infra and accompanying text; those inherent in the personal privacy exemption, id. § 552(b)(6), appear in notes 142-48 infra and accompanying text. The only other exemption directly related to protecting non-governmental interests is the exemption for information concerning financial institutions. See 5 U.S.C. § 552(b) (8) (1970) .
71. See, e.g., Rural Housing Alliance v. United States Dep't of Agriculture, 498 F.2d 73, 82 (D.C. Cir. 1974) . In Rural Housing, the government offered to release, upon authorization of any individual, information concerning that individual contained in its report on racial and national origin discrimination by the Farmers Home Administration. Id. Although the requesting party did not obtain any releases, the court discussed the relationship between the exemptions and the releases. The court stated that presumably the Government has power to waive an exemption. However, in so doing, the Government and a court, when its authority is invoked, must be alert to protect other interests in confidentiality besides those of the Government which are present in each of the nine exemptions, some more obviously than others. Id. (emphasis added). The suggestion by the government that individual releases be obtained, according to the court, would protect the privacy interest inherent in the personal privacy exemption, 5 U.S.C. § 552(b)(6) (1970), from being indiscriminately disclosed if the terms of the
private interest, an agency should respect the desire of the person submitting the information, and a court, consistent with the overall policy of the FOIA, may order the agency to withhold that information. 72 
STATUTORY EXEMPTION
Courts interpreting the exemption for matters that are "specifically exempted from disclosure by [another federal] statute 7 7 have examined with care whether such statutes identify with particularity the matter sought to be withheld from compelled disclosure. In making this examination, these courts have been faced with the difficult task of reconciling the principle of full disclosure underlying the FOIA with the legislative history of the statutory exemption which indicates that the exemption would have no effect upon the validity of other statutes that curtail the availability of information to the public. 74 These conflicting forces have not prevented the courts from uniformly holding that a broad nondisclosure statute such as section 1905 of the Criminal Code, which prohibits disclosure of any trade secrets or commercial or financial information, 75 does not satisfy the "specifically exempted... by statute" criterion 70 but have resulted in inconsistent holdings where release were unambiguous. This compromise has the favorable effect of fostering the fullest responsible disclosure while protecting the legitimate privacy interests of a person supplying information to his government in confidence. Strict adherence to this approach would require that the party submitting information which qualifies for an exemption be notified of its pending release by the agency in all cases so that it can make its objections known. As has been previously noted, however, see note 67 supra, there is no provision in the FOIA for consultation between agency and submitter when a request for information has been made. Circuit in Stretch v. Weinberger° held that HEW extended-care facility survey reports"' were not protected from compelled disclosure by section 1306.82 Judge Hastie agreed with the district court that where a statute does not identify some specific class or category of information Congress considers appropriate for exemption, but instead grants discretion to an administrator to withhold information, it must also prescribe some guidelines for the exercise of that discretion before it satisfies the specificity requirement of the statutory exemption. The government argued that if a nondisclosure statute provided for "unrestricted discretion to exempt an undefined range of social security information from disclosure, then [the statutory exemption] preserve[d] that unfettered and unguided power." 495 F.2d at 640. In effect, its argument was that, as used in the statutory exemption, the word "'specifically' does not mean 'with some degree of particularity.'" Id. This argument is based on the Supreme Court's interpretation of the national security exemption, 5 U.S.C. § 552(b)(1) (1970), as amended, Pub. L. No. 93-502, § 2(a) , in EPA v. Mink, 410 U.S. 73 (1973) , and the similarity in language between that exemption and the statutory exemption. See id. at 95 n.* (Stewart, J., concurring); FOIA Comment 260-62. Judge Hastie distinguished Mink, saying that that opinion dealt with a different exemption and that the executive order used to classify the documents in that case "had been specifically identified in the legislative history of the [FOIA] as a valid exemption from disclosure that the Act would not alter." 495 F.2d at 641.
Congress has effectively overruled the Supreme Court in the Mink case by amending the national security exemption. Pub. L. No. 93-502, § 2(a) , amending 5 U.S.C. § 552(b)(1) (1970).
The fact that Congress overruled Mink as it interpreted the national security exemp-wise, there would be no escape from the unacceptable conclusion that the word 'specifically,' as used in udge Smith was of the opinion that the word "specifically" as used in the statutory exemption required no more than that the exemption "be found in the words of the statute rather than the implication of it," 0 and that "all records" of a given agency, as used in section 1306, satisfied this requirement even though the records "were not described with 'some degree of particularity.' "91
The difference between the opposing interpretations of section 1306 represented by Stretch, Serchuk, and Shecter on the one hand, and California and the dissent in Schecter on the other, is in the view they took of the agency discretion permitted by section 1306. Stretch and its progeny apparently interpreted the provision as permitting the Secretary to disclose or withhold information with unfettered discretion so as to amount to an "authorization for administrative exemption 9 2 rather than a specific statutory exemption. Conversely, Judge tion, however, should not affect the significance of that decision for interpreting the similarly phrased statutory exemption which was left unchanged by the amendments.
84 MacKinnon and the court in California construed the words of section 1306-"no disclosure... shall be made"-as a specific congressional exemption which prohibits disclosure of all information received under the Social Security Act, while the words "except as the Secretary... may by regulation prescribe" merely allow the Secretary "to relax the absolute prohibition established by Congress. '93 In other words, it is the difference between a congressional authorization of an administrative exemption and a congressional exemption with power in an agency to relax it.0 4
The distinction is a close one, but the result reached in California appears to better fit the language used in the statutory exemption. All the information received under the Social Security Act is capable of identification, and it is such information that Congress has "specific- NEws 6203, 6209 (1974) . Congress indicates that this is one method to protect sensitive material from in camera inspection even under the recently passed amendments to the FOIA. Id. The amendments clarify the de novo review requirements by federal courts under section 552(a) (3) by providing that the court may make an in camera examination of all records withheld by agencies under any. C. 1974) , that the requested material is in a class automatically classified pursuant to a statute employing the "born classified" concept and thus eligible for the statutory exemption, the agency's burden to justify its withholding should be met and inspection by the court unnecessary.
[ Vol. 1975:416 concept, where a statute provides that a particular type of information is classified, such information has classified status immediately upon its coming into existence. 96 "This means that there is no administrative discretion to classify, . . . but only to declassify such data. ' 97 Although there is merit in the Stretch court's argument that it would be consistent with the full disclosure policy of the FOIA to deny information gathered under the Social Security Act protection from compelled disclosure under section 1306, the construction of the California court is itself consistent with the FOIA policy of restricting the discretion of agency officials to withhold information. An official could not, at his discretion, withhold information that would otherwise be available to the public but only disclose information at his discretion that would otherwise not be available to the public. The result reached in California also has the advantages of furthering -the congressional intent not to have the FOIA repeal other statutes by implication and of suggesting an analysis that was successfully used in other 1974 decisions. § 1504 (1970) . It is immediately obvious that this is one of the nondisclosure statutes that California labeled a congressional authorization of administrative exemption; as such it does not specifically exempt material from disclosure. Cutler recognized this distinction drawn by California between congressional language restricting access to all information received by an agency and language giving the agency unguided discretion to withhold information; Cutler makes the absence of the former language a part of its holding. 375 F. Supp. at 724. The circuit court in Robertson, on the other hand, bases its decision primarily upon the lack of specificity with which documents are identified in section 1504. 498 F.2d at 1032.
In light of the California opinion's demonstration that the narrowness of the class of documents identified is not determinative where Congress exempts all documents received under a specific act, the approach adopted by Cutler is preferable to the focus of Robertson. If the nondisclosure statute grants an agency unguided discretion to withhold information rather than to disclose it, the specificity with which the statute identifies the information should be a secondary consideration. The chief evil sought to be remedied by the FOIA is discretionary withholding, whether that discretion is applied to a narrow or a broad range of information.
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When construing nondisclosure statutes that identify a class of documents with specificity but also provide a measure of agency discretion to withhold such information, the issue of congressional standards for the exercise of that discretion becomes important. In B & C Tire Co. v. Internal Revenue Service, 9 9 a district court found that handwritten notes compiled by a revenue agent in completing an audit were not contemplated by section 6103 of the Internal Revenue Code, which makes "[tax] returns" public records but "open to inspection only . . . under rules and regulations prescribed by" the Secretary of the Treasury. 0 0 The government was attempting to include the agent's notes within the protection of the statutory provision under the authority of a Treasury Regulation defining tax returns to include items relating to tax returns. 1 0 ' Although recognizing that certain regulations were contemplated by the nondisclosure statute, the court ruled that a regulation which expanded the scope of the statute was invalid. Thus, material within the purview of the regulation but not of the statute itself was not exempted by the statute. 10 (1970) , which makes it unlawful to divulge any information contained in an income return.
Properly interpreted, the nondisclosure statute construed in B & C Tire Co. is of the same type as section 1306 of the Social Security Act construed in California. Both statutes exempt an entire class of documents from disclosure and then permit a measure of agency discretion to relax the prohibition through valid regulations. The government in B & C Tire Co., however, was attempting to use its authority to promulgate regulations to withhold documents not otherwise within the statute rather than to permit the disclosure of documents otherwise protected by the statute.
Section 6103(a) (1) was an issue in several other 1974 cases construing the statutory exemption. Private letter rulings were held not to qualify as "tax returns" within section 6103 (a) (1) and thus were not exempt from compelled disclosure under the statutory exemption in Tax [ Vol. 1975:416 Tire Co. is that regulations restricting agency discretion within boundaries consistent with and authorized by the terms of a specific nondisclosure statute would satisfy the requirement for congressionally imposed guidelines on agency discretion for the purposes of the statutory exemption. The question of whether guidelines contained in administrative regulations are imposed by statute rather than by the agency was made easier in this case since the nondisclosure statute expressly provided for such regulations and the class of documents exempted from disclosure by statute was sufficiently narrow to provide the court a standard of comparison.
Incorporating external guidelines for the exercise of agency discretion to withhold information is less defensible, however, where the source of the guidelines is not mentioned in the nondisclosure statute itself. The Court of Appeals for the Fourth Circuit in Sears v. Gottschalk, 10 3 although recognizing that specificity in the class of documents exempted alone was sufficient to prevent mandatory disclosure under the FOIA, 0 4 also professed to find guidelines for the exercise of agency discretion under section 122 of the Patent Act, which ex- § 122 (1970) . Ms. Sears requested the right to examine and copy patent applications in the abandoned application category; she conceded the confidentiality of pending applications under section 122, and she also recognized that granted applications are already open to public inspection and copying. See id. 99 112, 154 (1970) . Abandoned patent applications were found by the court to be included under "patent applications" for the purpose of section 122. 502 F.2d at 128. The government's preliminary argument, accepted by the district court, that a request for "all existing abandoned U.S. patent applications" was not a request for "identifiable records" within the meaning of section 552(a) (3) was rejected by the circuit court. Id. at 127. The purpose of the "identifiable records" requirement, according to the circuit court, was to generate a "reasonable description enabling the Government employee to locate the requested records." Id. The recent amendments to the FOIA change the requirement that a request be for "identifiable records" in section 552(a) (3) to a request that "reasonably describes such records." Pub. L. No. 93-502 § 1(b) (1) , amending 5 U.S.C. § 552 (a)(3) (Supp. II, 1972) . The purpose of the change in language is to insure that a requirement for a specific title or file number cannot be the only requirement . 1975:416] court found this phrase to incorporate the then existing administrative standards for disclosure of patent applications embodied in the Patent Office rule of secrecy. 1°0 Since the standards found in that rule sufficiently restricted the scope of the Commissioner's discretion to qualify under the "specifically exempted" language of the statutory exemption and since the legislative history of section 122 clearly showed that the secrecy rule was intended to be codified by section 122,107 the court found "no insuperable barrier to reading the guidelines for the exercise of the Commissioner's discretion to disclose back into [section 122]."108 The attempt in Sears to qualify section 122 for the statutory exemption by going outside the statute to discover standards restricting agency discretion is unsatisfactory. The Patent Office rule of secrecy is not mentioned in section 122, nor does the statute make clear what are the "special circumstances" that would permit discsoure. Moreover, such groping is unnecessary. The discretion permitted the Commissioner under section 122 of the Patent Act is the same as that permitted under section 1306 of the Social Security Act--discretion to disclose information otherwise statutorily exempt, rather than discretion to withhold it. The distinction drawn by the California decision, and apparently missed by Sears, would have been sufficient to qualify section 122 as a statute contemplated by the statutory exemption without resorting to an artificial discovery of standards restricting the exercise of agency discretion.
Vol
A proper interpretation of the 1974 litigation under the statutory exemption, then, would suggest the existence of at least two methods by which a nondisclosure statute may satisfy the "specifically exempted" language of the exemption. The first is where the statute exempts all the information received by a given agency pursuant to a specific statute or program, or identifies some class or category of exempt material of an agency for the identification of documents. A "description" of a requested document would be sufficient if it enabled a profesional employee of the agency who was familiar with the subject area of the request to locate the record with a reasonable amount of effort. H.R. REP. No. 93-876, 93d Cong., 2d Sess. (1974) , reprinted in U.S. CoDE CONG. & AD. NEWS 6203 (1974) . The emphasis on the ability to locate the requested records supports Sears' construction of the original language of section 552(a) (3). The qualification -that requested records must be locatable "with a reasonable amount of effort," however, should not be allowed to shield records difficult to locate solely due to an agency's disorganization or lack of adequate indexing. See FOIA Comment 290 & n.226.
106. See 37 C.F.R. § § 1.14(a), (b) (1974) . Subsection (a) establishes the secrecy of pending patent applications, while subsection (b) extends that secrecy to abandoned patent applications. to withhold information from disclosure should inclusion under the statutory exemption be denied.
CONFIDENTIAL INFORMATION EXEMPTION
Also exempted from the FOIA's mandate of compelled disclosure are "trade secrets and commercial or financial information obtained from a person and privileged or confidential." 1 1 0 Currently, the most troublesome problem for the courts is to determine when concededly commercial or financial information obtained from a person is "confidential" within the meaning of the exemption."' The legislative his-tory has been criticized for being unresponsive to the version of the exemption enacted into law" 2 and hence has provided little guidance for courts construing the breadth of the exemption.
113
In 1974, the District of Columbia Circuit Court of Appeals in National Parks & Conservation Association v. Morton" 14 defined the phrase "confidential" for purposes of the exemption and provided specific guidelines for its application. In National Parks, a nonprofit educational and scientific organization sought disclosure of audits and annual financial statements filed in accordance with a statutory mandate by companies operating concessions in the nation's parks."1 5 The district court had granted summary judgment to the government on -the basis of the confidential information exemption, having found that the information was of the kind "that would not generally be made availble for public perusal." 11 The circuit court discerned no error in the district court's finding, but thought that, without more, such a finding was insufficient to support application of the exemption."
7
The circuit court declared that nondisclosure of financial information based on the "confidential" criterion of the exemption also should be justified by the legislative purpose underlying the exemption."" An exhaustive review of that provision's legislative history" 9 convinced the court that it was intended to serve a dual purpose. Phrasing the protected interests in terms of guidelines to be utilized by courts in applying the confidential information exemption, the court concluded that for information to be "confidential," its disclosure must be likely to have "either of the following effects: (1) to impair the Government's ability to ob- 1973) , to accompany the index of documents submitted to the court to aid it in resolving the conflicting claims as to the exempt status of the documents. 505 F.2d at 385. The index supporting the confidential status should include (a) the extent to which data of the sort in dispute is customarily disclosed to the public, with specific factual or evidentiary material to support the conclusion reached; (b) the extent to which disclosure of the information will impair the government's ability to obtain necessary information of this type in the future, with specific factual or evidentiary material to support the conclusion reached; (c) the extent to which disclosure of the information will cause substantial harm to the competitive position of the person from whom the information is obtained, with specific factual or evidentiary material to support the conclusion reached; and (d) the extent to which any harms of the type mentioned in ( Application of the National Parks guidelines has not been uniform, however. The district court in Ditlow v. Schultz, 379 F. Supp. 326 (D.D.C. 1974 ), purported to follow National Parks in stating by way of dictum that much of the information contained on United States customs declaration forms was "confidential" and therefore protected from disclosure by the confidential information exemption. Id. at 329. But the court made no finding that the information on the customs declaration forms was commercial or financial, and there was no finding that the "legitimate private interests" likely to be harmed included the individual's competitive position in a business context. Absent such findings, the confidential information exemption could not properly be invoked to protect the custom declaration forms.
Another district court case, decided before National Parks, may have reached the proper decision by finding a report by a private defense contractor relating to possible causes of the crash of an Air Force aircraft protected under the confidential information exemption, but the court's emphasis on the government's pledge of confidentiality is clearly inconsistent with the objective determination required after National Parks. 
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by the National Parks court.' 22 Since most, if not all, of the information in National Parks was supplied pursuant to statute and was a mandatory condition of the concessioners' right to operate in the parks, 2 ' the court concluded there was "presumably no danger that public disclosure [would] impair the ability of the Government to obtain this information in the future."' 1 2 4 However, the government's ability to acquire information in the future could be impaired. A person who knows that business information he provides to the government will be protected from disclosure is more likely to comply more freely and fully with statutory directives, thus easing the task of the government in collecting such information. If the information cannot be protected, however, a person is more likely to resist solicitation efforts by the government and to supply information reluctantly even when compelled to do so by statute.' 25
The "trade secret" part of the exemption received judicial attention by the District of Columbia Court of Appeals when it was decided that a noncommercial scientist's research design was "not literally" a trade secret or item of commercial information and therefore not eligible for protection. Washington Research Project, Inc. v. HEW, 504 F.2d 238 (D.C. Cir. 1974).
122. The court did not have sufficient evidence to apply the second guideline. On the record before it the court could not accept the Association's argument that there existed no threat of substantial harm to the competitive position of the concessioners, and thus remanded to the district court for additional evidence. 498 F.2d at 770.
Plaintiff Association argued that since section 20d of Title sixteen, United States Code, 16 U.S.C. § 20d (1970), established a preference in favor of the renewal of contracts of concessioners satisfactorily performing under existing contracts, the concessioners were in effect monopolists and therefore had no competitive position to be impaired. 498 F.2d at 770. The court recognized this as a compelling argument but hypothesized that disclosure of information about concession activities may result in injury to its competitive position in a non-concession enterprise and thought the government should be permitted to introduce any evidence to that effect. Id. at 770-71. If only part of the information was found to be confidential under the guidelines, the district court was instructed to delete such portions and disclose the rest. Id.
123. See note 115 supra. 124. 498 F.2d at 770. 125. It is not clear whether the National Parks court overlooked this argument or purposefully omitted it to indicate concern with the government's complete inability to obtain such information, rather than the degree of difficulty encountered in the process of collecting the information. Assuming the court was concerned only with the complete inability of the government to obtain information, application of the first part of the National Parks test may initially appear to have a peculiar effect by protecting information voluntarily submitted to the government while denying protection to information required to be submitted to the government by statute-presumably that which is most vital to governmental operation. This situation may not be siguificant, however, since most of the information required by statute to be submitted may find protection under the "competitive position" part of the confidentiality test or under other exemptions to the FOIA. Although it is also likely that much of the information found to be confidential under one or both parts of the test may also properly be brought under the "trade secrets" or "privileged" language of the exemption, the National Parks approach provides [Vol. 1975 :416 Vol. 1975 
FOIA DEVELOPMENTS PERSONNEL AND MIDICAL FILES EXEMPTION
The FOIA also exempts from mandatory disclosure "personnel and medical files and similar files the disclosure of which would constitute a clearly unwarranted invasion of personal privacy."' 26 Prior to 1974, two circuit courts of appeal endorsed conflicting approaches to the proper application of the "clearly unwarranted invasion of personal privacy" criterion. In Getman v. NLRB 2 7 the District of Columbia Circuit Court of Appeals suggested that "a court reviewing the matter de novo [should] balance the right of privacy of affected individuals against the right of the public to be informed," with the balance tilted in favor of disclosure. 28 The Fourth Circuit Court of Appeals implicitly rejected the balance of interest test in Robles v. EPA 29 by stating that the interests of the person requesting the information and the need of the public to be informed had nothing to do with personal privacy and that to consider these interests would misconceive the plain intent of the Act. 130 Thus, under the latter approach, only the degree of invasion of personal privacy need be measured.' 3 ' a standard applicable where such a treatment of requested information would not be appropriate.
126. 5 U.S.C. § 552(b)(6) (1970). 127. 450 F.2d 670 (D.C. Cir. 1971). Getman was the first federal appellate court decision to reach the merits of an FOIA claim under the personnel and medical files exemption. In Getman, law professors engaged in a study of NLRB voting practices successfully sought to compel the Board to disclose the names and addresses of employees eligible to vote in certain elections.
128. 450 F.2d at 674. In applying this balancing of interests test, the Getman court's initial inquiry was whether and to what extent disclosure of the information sought would constitute an invasion of privacy of any person. Id. If an invasion of privacy is found, the court "must also weigh the public interest purpose of [those seeking disclosure]". Id. at 675. Only when the public interest purpose of those seeking disclosure outweighs the invasion of personal privacy will the court order the information disclosed.
Notice the subtle shift in emphasis between the phrases "right of the public in being informed," id. at 674, and "public interest purpose of those seeking disclosure," id. at 675. In the former, the focus is on the right of the general public to the information versus the right to privacy of an individual, while in the latter the focus is on the worthiness of purpose of those seeking disclosure. As is explained more fully in the text accompanying notes 142-44 infra, a court's emphasis upon the former is not necessarily incompatible with an inquiry into the invasion of personal privacy. Considering the worthiness of a request for disclosure as the balancing factor leads to additional problems. Cf. id. at 677 n.24. See notes 145-48 infra and accompanying text. 129. 484 F.2d 843 (4th Cir. 1973) . In Robles, the plaintiffs successfully sought disclosure from the EPA of the results of a survey of homes and public buildings tested for radioactive emissions, including the names and addresses of the occupants.
130. Id. at 846-47; see K. DAvis § 3A.4, at 120-21 (Supp. 1970) . 131. 484 F.2d at 848. Robles also construed the term "similar files" for purposes of the personnel and medical files exemption. Focusing on the words "personnel and medical," the court stated that such files must have the seller-distributor of home winemaking equipment in obtaining a list of same characteristics of confidentiality that ordinarily attach to information in medical or personnel files; that is, to such extent as they contain "intimate details" of a "highly personal" nature, they are within the umbrella of the exemption. Id. at 845, citing Getman v. NLRB, 450 F.2d 670, 675 (D.C. Cir. 1971 ). The court further stated that the information must relate to a specific person or individual in records similar to a health history or employment record; the exemption would have "no relevancy to information that deals with physical things." Id.; cf. K. DAvis § 3A.22, at 164 (Supp. 1970) . Thus, Robles ordered the disclosure of an EPA survey of homes and public buildings tested for radioactive emissions. The confusion generated by requiring records to contain "intimate details" of a "highly personal" nature in order to qualify as "similar files" is illustrated by two 1974 cases that purport to follow Robles and apply its standard to the same type of records with conflicting results. The court in Ditlow v. Shultz, 379 F. Supp. 326 (D.D.C. 1974) , found United States customs declaration forms to be a "similar file," while another in Levine v. United States, 34 AD. L.2D 633 (S.D. Fla., Mar. 2, 1974) , rejected this contention without discussion. The Ditlow court seemed to have focused on the class of information generally found in personnel or medical files in holding that information concerning names, ages, citizenship, residency, relationship of family members, and acquisitions while abroad contained in the customs declaration forms satisfied the Robles criteria.
In Wine Hobby USA, Inc. v. IRS, 502 F.2d 133 (3d Cir. 1974) , the Third Circuit Court of Appeals, in finding a list of names of home winemakers to be within the phrase "similar files," appears to have taken a sounder approach by interpreting that term broadly in order to prevent the release of requested information that would result in a clearly unwarranted invasion of personal privacy. A narrow interpretation which focuses on the similarity that the requested files have to personnel and medical files might preclude inquiry into the more crucial question of whether there will be an unwarranted invasion of personal privacy. id. at 135. The court in Wine Hobby found the common denominator to be the "personal quality of information in the file" and did not "believe that the use of the term 'similar' was intended to narrow the exemption from disclosure and permit the release of files which would otherwise be exempt because of the resultant invasion of privacy." Id.; accord, Rural Housing Alliance v. United States Dep't of Agriculture, 498 F.2d 73, 77 (D.C. Cir. 1974 ) (the exemption was designed to protect individuals from public disclosure of intimate details of their lives).
132. 498 F.2d 73, 76 (D.C. Cir. 1974) . 133. Id. at 77-78. The district court was also instructed to consider whether the information sought was available from other sources, such as asking the individuals independently for similar information. Id. 134. 502 F.2d 133 (3d Cir. 1974 ).
names and addresses of persons who had applied for a federal home winemaking permit against the invasion of privacy which would result from such a disclosure. 135 REP. No. 813, at 3. 139. See, e.g., Getman v. NLRB, 450 F.2d 670, 674 n.10 (D.C. Cir. 1971). 140. 502 F.2d at 136; 498 F.2d at 77. See also Getman v. NLRB, 450 F.2d 670, 674 n.10 (D.C. Cir. 1971) .
141. The Senate Report states:
The phrase "clearly unwarranted invasion of personal privacy" enunciates a policy that will involve a balancing of interests between the protection of an individual's private affairs from unnecessary public scrutiny, and the preservation of the public's right to governmental information. S. R P. No. 813, at 9 (emphasis added). It would be consistent with the overall policy of the FOIA, however, and more in line with Robles to interpret the Senate Report's remarks about a balancing of competing interests to mean that Congress itself struck the balance with the phrase "clearly unwarranted," in which case the courts have merely to apply that standard without further balancing in particular cases. The House Report appears stronger on this point:
The limitation of a "clearly unwarranted invasion of personal privacy" provides a proper balance between the protection of an individual's right of privacy and the preservation of the public's right to Government information
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Although some balancing is probably required in the application of this provision, there is a danger that courts will weigh the wrong interests. For instance, the Getman, Wine Hobby, and Rural Housing courts looked to the particular purpose of the person requesting the information to determine the interest in favor of disclosure. 4 ' In contrast, Rose measured the interest of the public in obtaining the information.1 43 The latter approach seems preferable, since weighing the interest of the person seeking disclosure raises the undesirable possibility that the same information would be available to one party while simultaneously refused to another. 1 44 An approach more consistent with the overall purpose of the Act-to insure disclosure of agency-held information to "any person"--would be to consider the interest of the public in having access to the information, rather than the particular individual's purpose. Moreover, balancing of the public's interest in disclosure would avoid the difficulties encountered in yet another 1974 opinion, Ditlow v. Shultz. 45 In balancing the possible invasion of privacy resulting from disclosure of the names on United States customs declaration forms' 46 against the need of the plaintiff to acquire the information, the court noted that a corollary of releasing information only to persons having a worthy motive is that the information must be used only by that person and only for the purpose which the court found to justify its disclosure.
147 Such a release to selected individuals would cause an intractable enforcement problem, 14 and the FOIA has no provision anticipating a solution. It would seem that any after-the-fact penalty imposed by a court-for contempt, perhaps-for any violation of the terms of release would be inadequate since the privacy interest See, e.g., Hearings on S. 1666, supra note 69, at 7, 16, 27, 35, 60, 82, 95, 109, 140, 237; H.1L REP. No. 1497, at 4-6; S. REP. No. 813, at 5. 145. 379 F. Supp. 326 (D.D.C. 1974) . 146. The plaintiff in Ditlow sought disclosure of the names and addresses from customs declaration form 6059-B completed by all persons who entered the country by air during a certain period from points in Asia and Australia in order to fulfill their obligations as representatives of that class of all passengers who were charged unlawful fares in violation of law as alleged in a related class action. Id. at 327.
147. Id. at 330, quoting Getman v. NLRB, 450 F.2d 670, 677 n.24 (D.C. Cir. 1971). The necessity of discussing the enforcement of such restricted disclosure was sidestepped in Ditlow, however, when the court ruled that the availability of the names to the plaintiff through discovery in a related class action tipped the balance in favor of personal privacy in the FOIA suit. sought to be protected would have already suffered. That problem is avoided if the interest balanced against the invasion of personal privacy is the interest of the general public in having access to the information. Then, disclosure of the information to any member of the public would be in accord with the terms of release.
INVESTIGATORY FILES EXEMPTION
The investigatory files exemption to the FOIA has been extensively modified and its protection restricted by recent amendments. 14 9 149. § 2(b) , amending 5 U.S.C. § 552(b)(7) (1970) . As amended, the exemption protects matters that are investigatory records compiled for law enforcement purposes, but only to the extent that the production of such records would (A) interfere with enforcement proceedings, (B) deprive a person of a right to a fair trial or an impartial adjudication, (C) constitute an unwarranted invasion of personal privacy, (D) disclose the identity of a confidential source and, in the case of a record compiled by a criminal law enforcement authority in the course of a criminal investigation, or by an agency conducting a lawful national security intelligence investigation, confidential information furnished only by the confidential source, (E) disclose investigative techniques and procedures, or (F) endanger the life or physical safety of law enforcement personnel. . . . Id. No longer is an entire file exempt from compelled disclosure but only such records in the file whose secrecy is justified by the specifically enumerated criteria. Prior to this amendment, the exemption protected "investigatory files compiled for law enforcement purposes except to the extent available by law to a party other than an agency." 5 U.S.C. § 552(b)(7) (1970) , amended in § 2(b) . The pertinent legislative history of the latter clearly indicates that one purpose of the exemption was to protect the government's "case in court" from premature discovery by a party in litigation with the government. Under the original language of the exemption, the cases were in disagreement whether, once the litigation was terminated or abandoned without prospect of future enforcement proceedings being brought, the exemption continued to apply even to those files concededly "investigatory." Compare Wellford v. Hardin, 444 F.2d 21, 24 (4th Cir. 1971 However, since the amendment carries over some of the language of the original exemption -to the effect that before material is found to be within its purview the material must be shown to be in an "investigatory" file that is "compiled for law enforcement purposes," 110 the pre-amendment cases interpreting this language will presumably retain precedential value. In 1974, courts experienced great difficulty in applying these standards to determine whether an agency's internal monitoring of its own employees to insure that they were acting in accordance with its statutory mandate and regulations was an investigation for law enforcement purposes. The distinction between an investigation for purposes of prosecution and routine monitoring of day-to-day agency activities is difficult to perceive. Most information gathered by the government concerning its internal operations ultimately is used to determine the legality of activities within an agency and is thus in one sense for "law enforcement purposes." Further, this information could conceivably support disciplinary or even criminal actions against individual employees, and the statutory language appears broad enough to encompass all such internal agency audits. However, such a broad reading of the exemption would defeat a primary purpose of the Act: "to provide public access to information concerning the Government's own activities. 1 54 Recognizing these difficulties, Cir. 1974) , cites the House Report as authority for extending the coverage of the exemption to an administrative determination of continued eligibility for government financial assistance. Id. at 373. The Attorney General also takes the position that the exemption can be invoked for materials gathered for an administrative proceeding. AT-TORNEY GENERAL'S MEMORANDUM 37-38. There is no indication in the legislative history that information gathered for administrative proceedings should not qualify as in- Vol. 1975:416] datory disclosure would be available only to files of the latter type. This analysis is consistent with earlier cases in that it determines whether a file is both investigatory and compiled for law enforcement purposes at the time the file is first established.1 57 It is also consistent with the overall purpose of the FOTA-to ensure public access to government-held information-by narrowly restricting the types of files that satisfy the exemption to those focusing on specific illegal activities of particular officials. Otherwise, agencies could transform their monitoring activities into an overbroad category of material unavailable to the public. Moreover, in requiring a focus on specific illegal activity, the analysis suggested by Rural Housing provides the same treatment to law violators who are government employees as to those who are private citizens.' 58 Two weeks before its decision in Rural Housing, a different panel 50 of the District of Columbia Circuit Court of Appeals in Center for National Policy Review v. Weinbergei' 0° approved what appears to be a more permissive construction of the phrase "compiled for law enforcement purposes," while separately applying the focus test to distinguish routine internal monitoring from agency investigations.' 6 " In formation compiled for "law enforcement purposes," and its designation as such is in harmony with the policy of protecting investigatory techniques and sources of information of investigatory bodies.
157. See, e.g., Aspin v. Department of Defense, 491 F.2d 24, 27 (D.C. Cir. 1973) . 158. 498 F.2d at 81. The legislative history of the investigatory files exemption draws no distinction between governmental employees and private citizens. Id. at n.45; see H.R. REP. No. 1497, at 11; S. REP. No. 813, at 9. As further guidance to the trial judge on remand, the Rural Housing court observed:
In so determining [whether the file is compiled for law enforcement purposes], a court must of course be wary of self-serving declarations of any agency; it must be clear to the court that more than ephemeral possibilities of enforcement were anticipated by the agency in undertaking the investigation. If an investigatory file is compiled for the purpose of determining whether a law enforcement proceeding should be brought (in the same manner as against a private citizen) and against whom, then, whether the agency concludes that proceedings are necessary or not, the agency may utilize exemption 7 to protect its investigatory process and sources. 498 F.2d at 82 n.48. On the record before it, the Rural Housing court could not determine whether the purpose of an investigation into alleged racial discrimination in arranging loans under the Rural Housing Program "was to consider an action equivalent to those which the Government brings against private parties," id. at 82, and thus exempt, or merely the customary surveillance of government employee performance and not exempt. It thus remanded the case to the trial court for additional evidence. Id. 161. In separately analyzing the investigatory element of the exemption, the Center court stated that when an "inquiry departs from the routine and focuses with special in-Center, the District of Columbia Circuit Court of Appeals reversed the district court and found the undisclosed portions of twenty-two open and active files involving an HEW review of suspected discrimination or segregation practices in public school systems receiving federal aid exempt from compelled disclosure under the investigatory files exemption." 2 To carry out its statutory mandate to prevent racial discrimination in any activity or program that receives federal financial assistance, 163 the Office for Civil Rights of HEW makes factual investigations of public school systems receiving such assistance whenever there is reason to suspect a school system may be practicing racial seggregation or discrimination. 0 " After initial reliance on voluntary compliance with federal racial standards, the statute prescribes the ultimate sanction of termination of financial assistance upon an administrative determination that racial discrimination exists.' 0 5 The court in Center found that such an administrative determination had the "salient characteristics of 'law enforcement' contemplated by the wording of [the investigatory files exemption]"' 66 so that when an agency having both voluntary compliance and formal determination functions gathers information for either purpose, its files are "compiled for law enforcement purposes.' 6 7 tensity upon a particular party, an investigation is underway." Id. at 373. The material on racial discrimination in public schools that HEW sought to protect from compelled disclosure was acquired from a detailed examination of every file in the subject school systems, along with a visit to every school in these systems and interviews with teachers and students. This type of activity, according to the court, was the kind of "special scrutiny" that went beyond general administrative oversight and thus qualified as "investigatory." Id. at 374.
162. Id. at 372. 163. 42 U.S.C. § 2000d (1970) . 164. 502 F.2d at 372. The Center for National Policy Review sought disclosure of a large number of files compiled during such factual investigations. HEW yielded such parts of the files containing factual data submitted to the agency as a matter of routine, id. at 374, but claimed the remaining material, consisting of pupil and teacher interviews and records of detailed examinations of individual school files, was protected from compelled disclosure by the investigatory files exemption, id.
165. 42 U.S.C. § 2000d-1 (1970) . 166. 502 F.2d at 373. See note 156 supra. Even though an administrative proceeding to determine ineligibility for federal financial assistance "is not attended by the same safeguards and procedures as a judicial determination in a criminal or civil proceeding, it is a governmental action that must be accompanied by due procedure." Id., citing Goldberg v. Kelly, 397 U.S. 254 (1970) .
167. Id. Even though initial reliance is placed on voluntary compliance, the effectiveness of the preliminary procedures depends largely upon the sanction held in reserve.' See Wellman Indus., Inc. v. NLRB, 490 F.2d 427 (4th Cir.) , cert. denied, 95 S. Ct. 61 (1974) (discussing the eventual adjudicatory power of the NLRB). The file compiled for negotiation is also compiled for use, if necessary, in a formal action. 502 F.2d at 373. The court said it need not consider the case of an agency that has only consultative authority. Id. n.4. Vol. 1975:416] Judge Leventhal's opinion in Center is not helpful in supplying guidelines for the proper application of the investigatory files exemption. Its analysis of each element of the exemption leaves one with the impression that if an element can conceivably be satisfied independently, then the exemption applies. 1 6
The files of any government agency with whatever type of sanctioning powers, however remote and rarely implemented, would seem to be "compiled for law enforcement purposes" under the construction of the phrase offered in
Center. 10 If that is established, these agencies would only have to further establish that any gathered material "focuses with special intensity upon a particular party" to resist disclosure-a burden not difficult to bear. Lacking is the recognition made in the Rural Housing opinion that an overbroad construction of either element of the exemption ultimately makes the exception the rule and creates protection for material that the FOIA intended to be available to the public. 170 Rural
Housing is more consistent with the Act because it focuses on the initial purpose of the file to determine whether a file is both investigatory and compiled for law enforcement purposes. This is preferable to constructing possible uses for such material compiled by an agency with sanctioning powers and to determining separately whether an investigation took place.1 7 1
CONCLUSION
The volume of FOIA litigation shows no signs of lessening. Although the gradual process of judicial construction and interpretation of the Act through 1974 has reduced the ambiguities and sharpened the protective limits of the exemptions, the reluctance of agencies to support the Act's mandate for disclosure and their ability to outlast the timid or less financially able opponent in extended litigation has permitted them to blunt the effectiveness of the FOIA and to frustrate the intentions of its drafters. This agency behavior is the direct cause of perhaps the most significant development in 1974---enactment by Congress of amendments to the FOIA 172 which become effective in 1975. These amendments generally streamline the procedure through which requests for information are to be processed, and they impose Judge Leventhal apparently recognized the confusion his opinion in Center could create. In a supplemental opinion denying a rehearing, filed subsequent to the decision in Rural Housing, he clarified his original statements in Center:
We rejected that contention [that the prospect of law enforcement action was too remote for the exemption to apply] in this case, but we did not mean that the exemption is established by the mere fact that one of the purposes of opening a file is investigative, or that sanctions hover as a possibility somewhere down the road, or that some material in some file may at some point be used for some law enforcement purpose. With that kind of extrapolation the exemption clause would reach so far as to swallow up the basic statutory presumption of disclosure. In considering whether a request for disclosure involves "investigatory files compiled for law enforcement purposes," the court will of course give consideration to the executive's submission, but it will be governed, not by logic pushed to extremes, but by good sense and the essential heft of the case. 502 F.2d at 375. Judge Leventhal properly attempted to bring Center more into line with Rural Housing, but his choice of language ("good sense and the essential heft of the case") continues to provide no adequate guidelines for courts to follow in future cases and can only lead to confusion.
172. Pub. L. No. 93-502 (Nov. 21, 1974) , amending 5 U.S.C. § 552 ), effective February 19, 1975 . Vol. 1975 
